
INDEMNITY AGREEMENT

This INDEMNITY AGREEMENT ("Agreement") is made as of  _______________ ____, 2013, by ________________________, a ________________________, and WALTER B. WORTHY and KAREN L. WORTHY, husband and wife (hereinafter jointly and severally referred to "Indemnitor"); for the benefit of THE SPOKANE PUBLIC FACILITIES DISTRICT, a Washington municipal corporation, its successors and assigns ("Indemnitee"). 

RECITALS

A.
Concurrently with the execution and delivery of this Agreement, Indemnitor  executed and delivered to Indemnitee, a Joint Development Agreement and a Restoration and Performance Guaranty (the "Development Agreement" and "Guaranty", respectively. The payment and performance of Indemnitor's obligations to Indemnitee under the Guaranty is secured by a Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing (the "Deed of Trust") encumbering real property and improvements more particularly described on Exhibit A attached hereto and incorporated herein by this reference (the "Real Property," and, together with the improvements thereon, the "Property"). Capitalized terms used but not defined herein shall have the meaning ascribed to such terms in the Deed of Trust.


B.
As a condition to entering into the Development Agreement and performing the transactions contemplated therein, Indemnitee requires Indemnitor to execute and deliver this Agreement to Indemnitee.  

AGREEMENT

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as follows:

1.
Scope of Indemnitor's Investigation.

1.1
Environmental Reports.  The soils, geologic and environmental reports relating to the environmental condition of the Property that have been commissioned or received by Indemnitor (the "Environmental Reports") are identified in Schedule 1 attached.  A complete copy of each of the Environmental Reports has been delivered to Indemnitee.

1.2
Indemnitor's Environmental Investigation.  Indemnitor's investigation of the environmental condition of the Property has included all of the following undertaken by Indemnitor:  (i) physical examination of the Property and all real property that is adjacent to or in the immediate vicinity of the Property that could cause contamination of the Property or could become contaminated with Hazardous Materials as a result of construction, operations or other activities involving Hazardous Materials on, over or under the Property or on, over or under such adjacent or nearby property (such property, "Adjacent Property"); (ii) the acquisition and review of the Environmental Reports; (iii) inquiry of the previous owners of the Property; and (iv) consultation with qualified consultants with respect to the Property, Hazardous Materials Laws and the environmental condition of the Property.  In addition, either Indemnitor or any consultants hired to prepare the Environmental Reports have made inquiries of certain governmental agencies having jurisdiction over the environmental condition of the Property, reviewed records and databases maintained by such governmental agencies and private companies relating to the location of registered or known sites in the vicinity of the Property that contain or contained Hazardous Materials, and investigated the prior ownership and uses of the Property and Adjacent Property.

2.
Indemnitor's Representations and Warranties.  On behalf of themselves and their respective agents, Indemnitor represents, warrants and confirms that, to the best of Indemnitor's knowledge, following due investigation, the representations and warranties made by Indemnitor in the Development Agreement t and the other Pre-Closing Agreements relating to Hazardous Materials, Hazardous Materials Laws, Access Laws and Building Laws are true and correct and that Indemnitor has no knowledge, following diligent investigation, of any information that would make such representations and warranties of Indemnitor false or misleading.

3.
Obligation to Cure Non‑Compliance.

3.1
Notice.  If Indemnitor at any time becomes aware of: (i) any Hazardous Materials on or other environmental condition, problem or liability with respect to the Property or any Adjacent Property, (ii) any failure of the Property or the Improvements thereon to comply with each of the Hazardous Materials Laws, (iii) any failure of the Property or the Improvements or the marketing and other operations undertaken with respect thereto to comply with all Access Laws and Building Laws, or (iv) any lien, action or notice resulting from a violation of any Hazardous Materials Laws, Access Laws or Building Laws, Indemnitor shall immediately notify Indemnitee and shall thereafter exercise due diligence to ascertain the scope and nature of such condition.  If the condition is such that state or federal law requires the giving of notice to the governmental agencies having appropriate jurisdiction or the implementation of other preventive measures, Indemnitor shall promptly furnish such notice and implement such preventive measures.

3.2
Cure.  If any governmental agency requires removal from or treatment of Hazardous Materials from or on the Property or the making of alterations to the Property to conform to all Access Laws and Building Laws, or such removal, treatment or alteration is required by any Hazardous Materials Laws, Access Laws or Building Laws, Indemnitor shall promptly: (i) take all actions that are necessary or desirable to remediate any Hazardous Materials affecting the Property, including removal, treatment, containment or any other remedial action required by law or as otherwise required to restore the Property to a safe condition in compliance with all applicable laws and regulations, including, without limitation, Hazardous Materials Laws, (ii) take all actions that are necessary or desirable to modify the Property and marketing materials so as to achieve compliance with applicable laws and regulations, including, without limitation, all Access Laws and Building Laws, and/or (iii) attempt, through appropriate legal or administrative proceedings, to obtain a stay of enforcement proceedings if Indemnitor believes in good faith that Indemnitor is not required by law to cure such Hazardous Materials condition or to make alterations to comply with all Access Laws and Building Laws.

3.3
Indemnitor's Expense.  Indemnitor agrees that the amelioration, treatment, containment or removal of all Hazardous Materials that may be discovered on the Property and the modification of any Improvements required to comply with Access Laws and Building Laws shall be at Indemnitor's sole cost and expense, and Indemnitor hereby waives all claims for contribution or indemnity that Indemnitor may have against other parties who may be held liable therefor.


4.
Indemnification of Indemnitee.  Indemnitor shall indemnify and hold Indemnitee harmless from and against any and all claims, demands, damages, losses, liens, liabilities, penalties, fines, lawsuits and other proceedings and costs and expenses (including attorneys' fees and costs), that accrue to or are made against or incurred by Indemnitee on or after transfer of the Property pursuant to foreclosure proceedings or transfer in lieu thereof and which arise directly or indirectly from or out of, or are in any way connected with:

(a)
the inaccuracy of the representations and warranties contained herein;

(b)
any activities on the Property during Indemnitor's ownership, possession or control of the Property that directly or indirectly result in the Property or any Adjacent Property becoming contaminated with Hazardous Materials;

(c)
the discovery and/or remediation of Hazardous Materials that were deposited on or were existing on the Property or any Adjacent Property prior to any such a transfer to the Indemnitee; or

(d)
any alleged or actual failure of the Improvements now or hereafter constructed on the Property to continuously comply with all Access Laws and Building Laws now or hereafter enacted.

4.1
Acknowledgment.  Indemnitor acknowledges that, as between Indemnitor and Indemnitee, Indemnitor is solely responsible for all costs and expenses relating to the remediation of Hazardous Materials on the Property or from any Adjacent Property or to the modification and correction of any of the Improvements in order to comply fully with all Access Laws and Building Laws.

5.
Promises of Indemnity are Unconditional and Separate from Development Agreement.  Indemnitor's obligations under this Agreement are unconditional and shall not be limited by any limitations of liability provided for in the Development Agreement or Pre-Closing Agreements.  Furthermore, the representations, warranties and covenants of Indemnitor set forth in this Agreement (including, without limitation, the indemnities provided for in Section 4 above): (i) are separate and distinct obligations from Indemnitor's obligations under the Development Agreement and the Pre-Closing Agreements  andGuarantor's obligations under the Guaranty, (ii) are not and shall not be deemed to be secured by the Deed of Trust or any other security documents securing the Development Agreement and shall not be discharged or satisfied by foreclosure of the liens created by the Deed of Trust or other security documents, and (iii) shall continue in effect after any transfer of the Property, including, without limitation, transfers pursuant to foreclosure proceedings (whether judicial or nonjudicial), by any transfer in lieu of foreclosure, or otherwise.  Indemnitor agrees that no modification, release, restructuring, waiver or other event relating to the Development Agreement or the  Pre-Closing Agreements shall reduce or modify Indemnitor's obligations hereunder.

6.
Payments and Defense.  All amounts payable under this Agreement shall be paid within ten (10) days after Indemnitee's written demand to Indemnitor. Any amount not paid when due shall thereafter bear interest at the rate of 12.00% per annum. In the event any party asserts a claim against Indemnitee for which Indemnitor has agreed to defend and indemnify Indemnitee, Indemnitee shall have the right to choose its own legal counsel (at Indemnitor's expense) and make all decisions relating to the dispute, including, without limitation, the litigation strategy and the terms of any settlement.

7.
General Provisions.

7.1
Attorneys' Fees.   If any attorney is engaged by Indemnitee to enforce or construe any provision of this Indemnity or any Development Agreement Document or Related Document, or as a consequence of any default hereunder or default under the Development Agreement or Pre-Closing Agreements, with or without the filing of any legal action or proceeding, including, without limitation, any action intended to protect Indemnitee's interests or security in any proceeding under the Bankruptcy Code in which Indemnitor or any of its affiliates is a debtor (including adversarial proceedings and appeals of any bankruptcy order), then Indemnitor shall immediately pay to Indemnitee on demand all attorneys' fees and all other costs incurred by Indemnitee, together with interest thereon from the date of expenditure until paid at the rate of 12.00% per annum.

7.2
Notices.  Any notice, demand, statement, request or consent made hereunder shall be in writing, addressed as specified below or to such other address as Indemnitor, Guarantor or Indemnitee, as the case may be, shall designate in writing, and shall be deemed to be received by the addressee on (i) the day such notice is personally delivered to such addressee, (ii) the third (3rd) day following the day such notice is deposited with the United States Postal Service first class certified mail, return receipt requested, (iii) the day following the day on which such notice is delivered to a nationally recognized overnight courier delivery service, or (iv) the day facsimile transmission is confirmed after transmission of such notice by telecopy to such telecopier number as Indemnitor, Guarantor or Indemnitee, as the case may be, shall have previously designated in writing.  Communications to Indemnitor or Indemnitee shall be sent to such party's address specified in the Development Agreement Agreement.  Communications to Guarantor shall be sent to Guarantor's address specified in the Guaranty.

7.3
Joint and Several Liability of Indemnitor and Successors.  Each person executing this Agreement as Indemnitor shall be jointly and severally liable for all obligations of Indemnitor.  The release of any Indemnitor hereunder shall not affect the liability of any other Indemnitor.  This Agreement shall be binding upon Indemnitor and its heirs, representatives, successors and assigns.

7.4
Indemnitor' Waivers.  Indemnitor agrees that its obligations hereunder shall not be affected by any circumstances that might otherwise constitute a legal or equitable discharge of a guarantor or a surety.  Without limiting the generality of the foregoing, each Indemnitor hereby waives any rights, claims, defenses, abatements, or rights of setoff or recoupment based on or arising out of: (i) all statutes of limitations that may offer a defense to any action brought against such Indemnitor by Indemnitee; (ii) any legal disability, discharge or limitation of the liability of Indemnitor to Indemnitee, whether consensual or arising by operation of law or any proceeding; (iii) the death or disability of Indemnitor or any other Indemnitor; or (iv) any right to require Indemnitee to exhaust any security for the performance of Indemnitor's obligations under the Development Agreement  or Pre-Closing Agreement or to proceed against Indemnitor, any particular Indemnitor or any other Indemnitor in any particular order, whether such right exists by statute or otherwise.

7.5
Benefit of Indemnitee's Affiliates, Successors and Purchasers.  Each representation, warranty, covenant, promise of indemnity and other obligation of Indemnitor herein in favor of Indemnitee shall also inure to the benefit of Indemnitee's partners, its parent companies, participants in the Development Agreement, successors and assigns of Indemnitee's interest in the Development Agreement or the Property, and all directors, officers, shareholders, agents and employees of each of them, as well as any purchasers of all or any portion of the Property at a foreclosure sale and the purchaser under the first conveyance of the Property following the consummation of any foreclosure or transfer by deed‑in‑lieu of foreclosure.

7.6
No Waiver.  The failure of Indemnitee to promptly enforce any right or remedy under this Indemnity shall not constitute a waiver thereof and shall not affect or impair the liability of Indemnitor hereunder.

7.7
Severability.  If any provision of this Agreement is finally deemed by a court of competent jurisdiction to be invalid, illegal or unenforceable, such provision shall be considered severed from this Agreement and the remaining provisions shall continue in full force and effect as if the invalid provision had not been included.

7.8
Governing Law.  This Indemnity shall be governed by the laws of the state of Washington without regard to such state's choice of law rules.

ORAL AGREEMENTS OR ORAL COMMITMENTS TO DEVELOPMENT AGREEMENT MONEY, EXTEND CREDIT OR TO FORBEAR FROM ENFORCING REPAYMENT OF A DEBT ARE NOT ENFORCEABLE UNDER WASHINGTON LAW.
IN WITNESS WHEREOF,  Indemnitors have duly executed this Agreement as of the date first written above.

Insert Owner of Guaranty Collateral
By: ___________________________

Print Name: ____________________

Its: ___________________________

______________________________


WALTER B. WORTHY

______________________________


KAREN L. WORTHY

Schedule 1

(Identify Environmental Reports)

Exhibit A

LOT "A" OF EVERGREEN CITY SHORT PLAT NO. Z-2003-44-SP, RECORDED SEPTEMBER 3, 2003 UNDER SPOKANE COUNTY AUDITOR NO. 4957226 IN BOOK 18 OF PLATS, PAGE 80, CITY OF SPOKANE, COUNTY OF SPOKANE, STATE OF WASHINGTON.
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